STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
JEFFREY JAY FRANKEL,
Petiti oner,
Case No. 98-1326

VS.

DEPARTMENT OF ENVI RONMENTAL
PROTECTI ON,

Respondent .
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RECOMMVENDED CORDER

Pursuant to notice, a Section 120.57(1) hearing was held in
this case on July 21, 1998, by video teleconference, at sites in
Key West and Tal | ahassee, Florida, before Stuart M Lerner, a
duly designated Adm nistrative Law Judge of the Division of
Adm ni strative Hearings.

APPEARANCES

For Petitioner: Jeffrey Jay Frankel, pro se
963 Hawksbill Lane
Sugar | oaf Key, Florida 33042

For Respondent: Francine M Ffol kes, Esquire
Departnent of Environnental Protection
3900 Commonweal t h Boul evard
Mail Station 35
Tal | ahassee, Florida 32399-3000

STATEMENT OF THE | SSUE

Whet her Petitioner should be granted the relief requested in
his petition challenging the Departnent of Environnental
Protection's Consolidated Notice of Denial [of] Environnental

Resource Permt and Consent of Use to Use Soverei gn Subnerged



Lands.



PRELI M NARY STATEMENT

On or about January 8, 1998, the Departnent of Environnental
Protection (Departnent) served on Petitioner a Consolidated
Notice of Denial [of] Environmental Resource Permt and Consent
of Use to Use Sovereign Subnerged Lands (Consolidated Notice).

By |etter dated January 20, 1998, Petitioner challenged the
Consol i dated Notice and requested an adm nistrative hearing on
the matter. On March 20, 1998, the case was referred to the

D vision of Adm nistrative Hearings (D vision) for assignnent of
an Adm ni strative Law Judge to conduct the hearing Petitioner had
request ed.

As noted above, the hearing was held on July 21, 1998. Four
W tnesses testified at the hearing: Petitioner; Gady Sullivan;
Edward Barham an Environnmental Specialist Il with the
Department; and Randal Grau, an Environnental Manager with the
Department. In addition to the testinony of these four
W t nesses, various exhibits were offered and received into
evi dence.

The evidentiary record was | eft open to all ow the Depart nent
the opportunity to take the depositions of R J. Helbling and
Bill Lyons and to offer the transcripts of these depositions into
evidence in |lieu of the deponents' live testinony. Petitioner
was advised that, if he desired to present any additional
evidence to rebut M. Helbling's and M. Lyons' testinony, he

needed to so notify the undersigned in witing no |later than



seven days fromthe date of the filing of the deposition
transcripts.
On Cct ober 20, 1998, the transcripts of M. Helbling' s and

M. Lyons' depositions (along with two exhibits, Respondent's
Exhi bits 25 and 26, that were discussed during the depositions)
were filed with the Division. As of Novenber 12, 1998,
Petitioner had not filed witten notification that he desired to
present any rebuttal evidence. Accordingly, on that date, the
under si gned i1 ssued an Order in which he announced the foll ow ng:

1. The transcripts of M. Helbling's and M.

Lyons' depositions, together with

Respondent's Exhibits 25 and 26, are received

into evidence.

2. Proposed recomended orders in this case

shall be filed with the Division of

Adm ni strative Hearings no |later than

January 4, 1999.

Petitioner and the Departnent, on Decenber 29, 1998, and

January 4, 1999, respectively, filed their proposed recomended
orders. These post-hearing submttals have been carefully

consi dered by the undersigned.

FI NDI NGS OF FACT

Based upon the evidence adduced at hearing and the record as
a whole, the follow ng findings of fact are made:

1. Petitioner is a collector and whol esal er of various
"sal twater products,"” as defined in Chapter 370, Florida
Statutes.?!

2. He possess a saltwater products |license (issued pursuant

to the provisions of Chapter 370, Florida Statutes, and Chapter



46-42, Florida Adm nistrative Code), with a restricted species
and marine |life endorsenent, which allows himto engage in these
activities.

3. Petitioner collects and sells, anong other things, what
is referred to as "live sand," a cal ci um carbonate sedi nent used
in public and hone aquaria as a decorative detoxifying agent.

4. "Live sand" is found on offshore water bottons in the
Fl ori da Keys (where Petitioner engages in his collection
activities) and other areas in Florida.

5. "Live sand" consists primarily of the calcified (dead)
remai ns of Halineda plants.

6. Halinmeda plants (generally on a seasonal basis) produce
pl ates, which they ultimately shed. These plates, through
vari ous physical and biol ogi cal processes, are broken down over
time into snmaller and snal |l er granul es.

7. Halinmeda plants are very productive (in terns of the
nunber of plates they produce), but they are found only in
certain (not all) offshore areas in the Florida Keys.

8. While the granules that make up the "live sand"

Petitioner collects and sells consist of dead plant matter,
t housands of m cro and nacroorganisns (in a cubic foot area),
representing numerous species, |ive anongst these granules and
therefore are also renoved fromthe water as a result of
Petitioner's collection activities.

9. The mcroorganisns living in "live sand" include

ni trosonous bacteria. The presence of nitrosonous bacteria



enables "live sand”" to neutralize the ammobni a waste products of
fish in public and hone aquari a.

10. Among the macroorganisns living in "live sand" are
nmol | usks, worns, arthropods, and echi noder ns.

11. These organisns are an inportant part of the diet of
ot her species, including protected species such as the spiny

| obster (Panulirus argus), which itself is part of the food

supply for fish in the area.

12. Petitioner collects "live sand" by diving underwat er
and using his hands to scoop up and place in buckets the top
| ayers of the bottom ("live sand") substrate.

13. Such collection activities have negative environnental
consequences that are not insignificant.

14. They adversely inpact water quality in the waters in
whi ch they occur and in adjacent waters inasnuch as they increase
turbidity and reduce biological diversity. Excavation of the top
| ayer of bottom substrate exposes the siltier sedinent bel ow,
whi ch, when di sturbed, reduces water clarity and therefore al so
t he amount of sunlight that penetrates the water. Furthernore,
this newy exposed substrate, because of its anaerobic nature, is
unable to attract a significant benthic comunity conparable to
that found in the "live sand" that previously covered it.

15. In addition, because these collection activities result
in the renmoval of organisns that are inportant conponents of the
aquatic food chain and in loss of their habitats, these

activities have an adverse effect on marine productivity and,



resultantly, on fishing and recreational val ues.

16. The "live sand" that is the subject of the instant
controversy is located in Monroe County within the boundaries of
the Florida Keys National Mrine Sanctuary in state waters
designated Class Ill, Qutstanding Florida Waters (OFW. 2

17. Petitioner first contacted the Departnent in witing
regarding the renoval of this "live sand" in May of 1997, when he
sent the Departnent a letter which read, in pertinent part, as
fol |l ows:

REF: Collection of Sand for Use in Aquari|a]
Pursuant to our recent tel ephone
conversation, | respectfully request that |
receive a letter of de mnims for the

af orenenti oned activity.

The sand is collected by hand using five
gal l on buckets. The collection occurs under
water [at] a depth of approximtely 20 feet.
The sand occurs in an area devoid of marine
grasses, plants and corals. No sand is taken
fromor near shorelines and no sedinentary
resultant is produced. | intend to collect
four five gallon buckets each of which
contains 50 pounds of sand. This collection
is to occur once a nonth.

18. By letter dated June 2, 1997, the Departnent
acknow edged receipt of Petitioner's letter and requested that he
provi de "additional information" to enable the Departnent to
determ ne whether it should grant him"an exenption fromthe need
for an Environnental Resource Permt pursuant to Part |V, Chapter
373, Florida Statutes (F.S.), and an authorization to use state-
owned subnerged | ands, pursuant to Chapters 253 and 258, F.S., to

col l ect sand, by hand, from underwater."



19. On August 28, 1997, Petitioner supplied the Departnent
with an "addendumto [his] original request for consideration” in
whi ch he specified the | ocation of his "proposed collection" of
"l'ive sand" as "Lat. N 24.31.29 - Lon. WO081. 34. 40.

20. The Departnment deened Petitioner's "addendunt
insufficient to render his paperwork "conplete.” By letter dated
Septenber 23, 1997, the Departnent so advised Petitioner. Along
with letter, the Departnment provided Petitioner with the
follow ng "revised request for additional information identifying
the remaining itens necessary to conplete [his] application”

Part |

REVI SED COVPLETENESS SUMVARY FOR SAND
CCOLLECTI ON

1. The proposed project will require an
Envi ronnental Resource Permt. The correct
processing fee for this project is $500. 00.
Provi de a $500 processing fee payable to the
Depart ment of Environnental Protection.

2. In your letter received May 6, 1997,
requesting a De M nim s exenption you state
you intend to collect four (4), five (5)
gal | on buckets of sand each of which contains
fifty (50) pounds of sand per nonth. A
letter you submtted to the Departnent from
the Arny Corps of Engineers (dated May 9,
1997) states you will collect four (4) or
five (5), five (5) gallon buckets three (3)
times per nonth. Please indicate the
quantity of sand you propose[] to collect per
nont h.

Part |1 CONSENT OF USE (Chapters 18-18, 18-20
and 18-21, Florida Adm nistrative Code)

For your information

| f the project develops to the point where
proposed dredging will be recommended for



aut hori zation, paynment for the renoval of
soverei gn subnerged land will be required at
$3. 25 per cubic yard, or a mninum paynent of
$50. 00 prior to issuance of the

aut hori zation. Do not provide paynent unti l
requested by Departnent staff. [See 18-
21.011(3)(a), F.AC]

21. Petitioner tinmely responded to the Departnent's
"revised request for additional information" by letter dated
Cct ober 10, 1997, to which he attached the requested "processing
fee." In his letter, Petitioner advised the Departnent that it
was his "intent to collect approximtely 600 (six hundred) pounds
of material each nonth."

22. Following its receipt of Petitioner's letter and
acconpanyi ng "processing fee," the Departnent sent letters to
potentially affected parties advising themof Petitioner's
"proposed [sand collection] activit[ies]" and soliciting their
comments concerning these activities. The Florida Departnent of
Community Affairs responded to the Departnent's request by
indicating, in witten correspondence it sent to the Departnent,
that it had "no objection to the proposed project.” The National
Cceani ¢ and At nospheric Adm nistration (NOAA) al so provided
witten cooments to the Departnent. It did so by letter dated
Novenber 21, 1997, which read as foll ows:

The follow ng are comments fromthe Florida
Keys National Marine Sanctuary (FKNVS)
concerning the application fromJeff Frankel
to collect live sand, File No 44-0128760-001.
These comments refl ect the consensus of both
NOCAA and FDEP Sanctuary staff.

The harvest of live sand is viewed by the
Sanctuary as dredging. This activity is



consi dered neither fishing nor traditional
fishing activity. Therefore, "harvesting of
live sand" is within the prohibition against
dredgi ng, or otherwi se altering the seabed of
the Sanctuary and does not fall within the
exception for "traditional fishing
activities" as M. Frankel asserts. As such
this activity should not be conducted in the
Sanctuary wi thout a Federal or State permt.

The Sanctuary is opposed to permtting this
activity in Federal or State waters for the
foll ow ng reasons:

1) As stated above, it is a dredging
activity which is prohibited.?

2) The Sanctuary exists because of the

uni que and nationally significant resources
found here. These resources exist due to the
dynam c ecosystem of which sand, and the
mei of aunal comunities found therein, is a
maj or conponent. The Sanctuary is opposed to
unnecessary alteration of the ecosystem
particul arly when viable alternatives exi st
such as harvesting outside the FKNVS in Qulf
wat ers and aquacul ture.

3) Sixty-five percent of the Sanctuary
seabottomis State sovereign | ands. Renova
of the quantities of substrate for comerci al
pur poses does not appear to be in the public
i nterest.

4) Pursuant to the intragency conpact
agreenent between the State of Florida and
the National Cceanic and At nospheric

Adm ni stration dated May 19, 1997, NOAA wil |
not permt a prohibited activity in federal
waters in the Sanctuary that is not allowed
in the State waters of the Sanctuary.

We appreciate the opportunity to comment on
this application.

23. On January 8, 1998, the Departnent issued its
Consol i dated Notice of Denial [of] Environmental Resource Permt

and Consent of Use to Use Sovereign Subnerged Lands. In its
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Consol i dated Notice, the Departnent gave the foll ow ng reasons
for its action:

The Departnent hereby denies the permt for
the foll owm ng reason

The proposed project will directly inpact
water quality by renoval of approximtely 660
pounds of "live sand" from st ate-owned
soverei gn subnerged | and each nonth. The

mat eri al collected consists of dead

cal careous green al gae (Halineda spp.) and
cal cium carbonate grains. This substrate is
i nportant habitat for grazers and
detritivores and it contains an extensive and
di verse invertebrate conmunity.

The project as proposed does not conply with
the specific criteria within; Chapter 373,
F.S., F.A C Rule 62-300, and Section 4.2 of
the Basis of Review for Environnental
Resource Permt Applications within the
South Florida Water Managenent District.

The above inpacts are expected to adversely
affect marine productivity, fisheries,
wildlife habitat, and water quality.

The applicant has not provided reasonabl e
assurance that the imedi ate and | ong-term

i npacts of the project will not result in the
viol ation of water quality standards pursuant
to F.A C. Rule 62-312.150(3) and 62-312. 070.
Specific State Water Quality Standards in
F.A. C. Rules 62-302.500, 62-302.510, 62-
302.560 and 62-4.242 that will be affected by
the conpletion of the project include the
fol | ow ng:

Bi ol ogical Integrity-

This project will also result in the
follow ng matter which are not clearly in the
public interest pursuant to Section
373.414(1)(a), F.S.:

a. adversely affect the conservation of fish

and wildlife, including endangered speci es,
or their habitats;

11



b. dimnish the current condition and
relative value of functions being perforned
by areas affected by the proposed activity;

c. adversely affect the fishing or
recreational values or marine productivity in
the vicinity of the activity;

d. the activity will be permanent in nature;

e. adversely affect the functions and
relative value of the habitat within the area
of the proposed project.

Therefore, the Applicant has not provided
reasonabl e assurance that the project is
clearly in the public interest pursuant to
Section 373.414(1)(a), F.S.

The request for authorization to use
soverei gn subnerged | ands is deni ed because
the Applicant has not net all applicable
requi renents for proprietary authorizations
to use soverei gn subnerged | ands, pursuant to
Article X, Section 11 of the Florida
Constitution, Chapter 253 F,S., associ ated
Chapter 18-21, F. A C., and the policies of

t he Board of Trustees.

Specifically, operation of the activity is

i nconsi stent with nmanagenent policies,
standards and criteria of F.A. C. Rule 18-
21.00401(2) and 18-21.004. The Applicant has
not provi ded reasonabl e assurance that the
activity will be clearly "in the public
interest,” will maintain essentially natural
conditions, wll not cause adverse inpacts to
fish and wildlife resources or public
recreation or navigation, and wll not
interfere with the riparian rights of

adj acent property owners.

In addition, the project is inconsistent with
t he goal s and objectives of the "Conceptual
State Lands Managenent Pl an," adopted by the
Board of Trustees on March 17, 1981.

The . . . activity is inconsistent with
Section 18-21.00401(2), F.A.C., the

aut hori zation to use soverei gn subnerged

| ands cannot be approved, in accordance with

12



Sections 18-21.00401 and 62-343.075, F. A C.,
because the activity does not neet the
conditions for issuance of a standard general
of individual permt under Part |V of Chapter
373, F.S., as described above.

24. The Consolidated Notice accurately describes the
adverse inpacts of the "project” which is subject of the instant
case (Project).

25. Petitioner has not proposed any neasures to mtigate
t hese adverse inpacts.

26. If the Departnent authorizes the Project, it is
reasonable to anticipate that other collectors of "live sand"
woul d seek the Departnent's approval to engage in simlar
activity in the area.

27. If these other projects were also approved, there would
be additional adverse environnental consequences.

28. As the Consolidated Notice alleges, Petitioner has
failed to provide reasonabl e assurance that the Project would not
degrade the anbient water quality of the OFWin which the Project
woul d be undertaken, nor has he provi ded reasonabl e assurance

that the Project is clearly in the public interest.

CONCLUSI ONS OF LAW

29. Article X, Section 11, of the Florida Constitution
provides as follows with respect to "[s]overeignty |ands,"” such
as those in the Florida Keys National Marine Sanctuary from which
Petitioner proposes to renove "live sand":

The title to | ands under navi gable waters,

within the boundaries of the state, which
have not been alienated, including beaches

13



bel ow mean high water lines, is held by the
state, by virtue of its sovereignty, in trust
for all the people. Sale of such | ands may
be authorized by law, but only when in the
public interest. Private use of portions of
such | ands nmay be authorized by |law, but only
when not contrary to the public interest.

30. Pursuant to 253.03(1), Florida Statutes, the Board of
Trustees of the Internal Inprovenent Trust Fund (Board), which is
conprised of the Governor and Cabinet, "is vested and charged
with the acquisition, adm nistration, nmanagenent, control,
supervi sion, conservation, protection, and disposition"” of al
stat e-owned | ands, including those "sovereignty |ands" referenced
in Article X, Section 11, of the Florida Constitution.

31. The Board has al so been del egated the authority to
adopt rules necessary to carry out these functions. Section
253.03(7)(a), Florida Statutes.

32. The Board has adopted such rul es.

33. One such rule the Board has adopted is Rule 18-21.004,
Fl orida Adm nistrative Code, which sets forth "[n]anagenent
[p]olicies, [s]tandards, and [c]riteria." It provides, in
pertinent part, as follows:

The foll om ng managenent policies, standards,
and criteria shall be used in determning
whet her to approve, approve with conditions
or nodifications, or deny all requests for
activities on sovereign subnerged | ands.

(1) GCeneral Proprietary

(a) For approval, all activities on
sovereignty |l ands nust be not contrary to the

public interest, except for sales which nust
be in the public interest.

14



(b) Al |eases, easenents, deeds or other
forms of approval for sovereignty |and
activities shall contain such terns,
conditions, or restrictions as deened
necessary to protect and manage sovereignty
| ands.

(c) Equitable conpensation shall be required
for | eases and easenents which generate
revenues, nonies or profits for the user or
that limt or preenpt general public use.
Public utilities and state or other

gover nnment al agenci es exenpted by | aw shall
be excepted fromthis requirenent.

(d) Activities on sovereignty |ands shall be
l[imted to water dependent activities only
unless the [B]oard determnes that it is in
the public interest to allow an exception as
determ ned by a case by case eval uation
Public projects which are primarily intended
to provide access to and use of the

wat erfront may be permtted to contain m nor
uses which are not water dependent if:

1. located in areas along seawal | s or other
nonnat ural shorelines;

2. located outside of aquatic preserves or
class Il waters; and

3. the nonwater dependent uses are
incidental to the basic purpose of the
project, and constitute only m nor nearshore
encroachnments on soverei gn | ands.

(e) Stilt houses, boathouses with living
quarters, or other such residential
structures shall be prohibited on sovereignty
| ands.

(f) The State Lands Managenent Pl an shall be
considered and utilized in devel opi ng
recommendations for all activities on
sovereignty | ands.

(2) Resource Managenent
(a) Al sovereignty lands shall be

consi dered single use | ands and shall be
managed primarily for the maintenance of

15



essentially natural conditions, propagation
of fish and wldlife, and traditional
recreational uses such as fishing, boating,
and swi nming. Conpati bl e secondary purposes
and uses which will not detract from or
interfere with the prinmary purpose may be

al | oned.

(b) Activities which would result in
significant adverse inpacts to sovereignty
| ands and associ ated resources shall not be
approved unless there is no reasonabl e
alternative and adequate mtigation is

pr oposed.

(c) The Departnment . . . biological
assessnents and reports by ot her agencies
wth related statutory, nmanagenent, or

regul atory authority may be considered in
eval uating specific requests to use
sovereignty |lands. Any such reports sent to
the [Dlepartnment in a tinmely manner shall be
consi der ed.

(d) Activities shall be designed to mnimze
or elimnate any cutting, renoval, or
destruction of wetland vegetation (as |isted
in Rule 17-4.020(17), Florida Adm nistrative
Code) on sovereignty | ands.

(g) Severance of materials from sovereignty
| ands shall be approved only if the proposed
dredging is the m ni mum anount necessary to
acconplish the stated purpose and is designed
to mnimze the need for maintenance

dr edgi ng.

(h) Severance of materials for the primary
pur pose of providing upland fill shall not be
approved unl ess no other reasonabl e source of
materials is available or the activity is
determned to be in the public interest.

(1) Activities on sovereignty |ands shall be
designed to mnimze or elimnate adverse

i npacts on fish and wildlife habitat.

Special attention and consideration shall be
gi ven to endangered and threatened species
habi t at .

16



34.

(j) To the maxi num extent feasible, al
beach conpati ble dredge materials shall be
pl aced on beaches or within the nearshore
sand system

Anot her rul e adopted by the Board pursuant to the

authority delegated it pursuant to Section 253.03(7)(a), Florida

Statutes is Rule 18-21.003, Florida Adm ni strati ve Code,

subsection (40) of which provides as foll ows:

35.

"Public interest"” [as used in Rule 18-21. 004,
Florida Adm ni strative Code] neans
denonstrabl e environnental, social, and
econom ¢ benefits which would accrue to the
public at large as a result of a proposed
action, and which would clearly exceed al
denonstrabl e environnental, social, and
econom ¢ costs of the proposed action. In
determining the public interest in a request
for use, sale, lease, or transfer of interest
in sovereignty |lands or severance of
materials fromsovereignty | ands, the [B]oard
shal | consider the ultimte project and
purpose to be served by said use, sale,

| ease, or transfer of lands or materials.

The rul es adopted by the Board in Chapter 18-21,

Fl ori da Adm ni strati ve Code:

are to inplenent the admnistrative and
managenent responsibilities of the [B]oard
and [ D] epartnent regardi ng sovereign
subnerged | ands. Responsibility for
environnmental permtting of activities and
wat er quality protection on sovereign and
other lands is vested with the Departnent of
Environnental Protection. These rules are
consi dered cunul ative. Therefore, a person
pl anni ng an activity should consult other
appl i cabl e departnent rules as well as the
rul es of the Departnent of Environnenta
Protection.

Rul e 18-21.002(1), Florida Adm nistrative Code.
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36. The Board is authorized to delegate to the Departnent
"any statutory duty or obligation relating to the acquisition,
adm ni stration, or disposition" of state-owned |and. Section
253.002(1), Florida Statutes. "Delegations to the [D] epartnent
of authority to take final action on applications for
aut hori zation to use subnerged | ands owned by the [B]oard .
Wi t hout any action on behalf of the [BJoard . . . , [nust] be by
rule." Section 253.002(2), Florida Statutes.
37. The Board has adopted a rule, Rule 18-21.0051, Florida
Adm ni strative Code, delegating to the Departnent:
the authority to review and take final agency
action on applications to use sovereign

subnerged | ands when the application invol ves
an activity for which that agency has

permtting responsibility . . . unless the
proposed activity includes any of the
fol | ow ng:

(a) docking facilities with nore than 50
slips, and additions to existing docking
facilities where the nunber of proposed new
slips exceeds 10% of the existing slips and
the total nunber of existing and proposed
addi tional slips exceeds 50;

(b) docking facilities having a preenpted
area, as defined in Subsection 18-21.003(38),
F.A. C., of nore than 50,000 square feet, and
additions to existing docking facilities
where the size of the proposed additional
preenpt ed area exceeds 10% of the existing
preenpted area and the total of existing and
proposed additional preenpted area exceeds
50, 000 square feet;

(c) private easenents of nore than 5 acres;
or

(d) the establishnment of a mtigation bank.
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38. In exercising its delegated authority "to review and
take final agency action on applications to use sovereign
subnerged | ands," the Departnent nust act in accordance with the
provisions of Article X, Section 11, of the Florida Constitution,
Chapter 253, Florida Statutes, and Chapter 18-21, Florida
Adm ni strati ve Code.

39. Section 373.427, Florida Statutes, authorizes the
Departnment to adopt a rule "requiring concurrent application
subm ttal and establishing a concurrent review procedure for any
activity regul ated under [Chapter 373, Part 1V, Florida Statutes]
that also requires . . . [p]ropriety authorization under
[Clhapter 253 . . . to use subnerged | ands owned by the [B]oard,"
such as the dredging and collection activity proposed by
Petitioner in the instant case.*

40. The Departnent has adopted such a rule, Rule
62- 343. 075, Florida Adm nistrative Code, which provides, in
pertinent part, as follows:

(1) A single application shall be submtted
and reviewed for activities that require an

i ndi vi dual or standard general environnental
resource permt under Part |V of Chapter 373,
F.S., and a proprietary authorization under
Chapters 253 . . ., F.S., to use sovereign
subnmerged | ands. In such cases, the
application shall not be deened conpl ete, and
the tineframes for approval or denial shal
not commence, until all information required
by applicable provisions of Part IV of
Chapter 373, F.S., and proprietary

aut hori zation under Chapters 253 . . ., F. S.,
and rul es adopted thereunder for both the

envi ronnental resource permt and the
proprietary authorization is received.
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(2) No application under this section shal
be approved until all the requirenents of
appl i cabl e provisions of Part |V of Chapter
373, F.S., and proprietary authorization
under Chapters 253 . . ., F.S., and rules
adopt ed thereunder for both the individual or
standard general environnmental resource
permt and the proprietary authorization are
met. The approval shall be subject to al
permt conditions inposed by such rules.

(3) For an application reviewed under this
section for which a request for proprietary
aut hori zation to use soverei gn subnerged
| ands has been del egated to the Depart nent

: to take final action w thout action by
the Board of Trustees of the Internal
| mprovenent Trust Fund, the Departnent
shal |l issue a consolidated notice of intent
to issue or deny the environnental resource
permt and the proprietary authorization
within 90 days of receiving a conplete
application under this section.

(5 . . . [I]f an admnistrative proceeding
under Section 120.57, F.S., is properly
requested on both the environnental resource
permt and the proprietary authorization
under this section, the review shall be
conducted as a single consolidated

adm ni strative proceeding. |If an

adm ni strative proceedi ng under Section
120.57, F.S., is properly requested on either
the environnmental resource permt or the
proprietary authorization under this section,
final agency action shall not be taken on

ei ther authorization until the admnistrative
proceedi ng i s concl uded.

(6) Appellate review of any consol i dated
order under this section is governed by the
provi sions of Section 373.4275, F.S.°
41. Before determ ni ng whether, and under what conditions,
if any, it should grant a request for an environnental resource

permt under Chapter 373, Part 1V, Florida Statutes (nmade, as

required by Rul e 62-343.075, Florida Adm nistrative Code,
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concurrently wwth a request for proprietary authorization to use
st at e-owned subnerged | ands), the Departnent nust eval uate the
request in light of the follow ng provisions of Section 373.414,
Fl orida Statutes:

(1) . . . [Tlhe [Dl epartnent shall require
t he applicant to provide reasonabl e assurance
that state water quality standards applicable
to waters as defined in s. 403.031(13) wll
not be viol ated® and reasonabl e assurance
that such activity in, on, or over surface
waters or wetl ands, as delineated in s.
373.421(1), is not contrary to the public
interest. However, if such an activity
significantly degrades or is within an
Qutstanding Florida Water, as provided by

[ D] epartment rule, the applicant nust provide
reasonabl e assurance that the proposed
activity will be clearly in the public

i nterest.

(a) In determ ning whether an activity,
which is in, on, or over surface waters or
wet | ands, as delineated in s. 373.421(1), and
is regulated under this part, is not contrary
to the public interest or is clearly in the
public interest, . . . the [D]epartnent shal
consi der and bal ance the following criteria:

1. Wiether the activity will adversely
affect the public health, safety, or welfare
or the property of others;

2. \Wether the activity will adversely
affect the conservation of fish and wldlife,
i ncl udi ng endangered or threatened species,
or their habitats;’

3. \Whether the activity will adversely
af fect navigation or the flow of water or
cause harnful erosion or shoaling;

4. \Wether the activity will adversely
affect the fishing or recreational values or
marine productivity in the vicinity of the
activity;
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5. \Whether the activity will be of a
tenporary or permanent nature;

6. Wiether the activity will adversely
affect or will enhance significant historical
and archaeol ogi cal resources under the

provi sions of s. 267.061; and

7. The current condition and relative val ue
of functions being perforned by areas
affected by the proposed activity.

(b) If the applicant is unable to otherw se
meet the criteria set forth in this
subsection, . . . the [D epartnent, in
deciding to grant or deny a permt, shal
consi der neasures proposed by or acceptable
to the applicant to mtigate adverse effects
that nay be caused by the regulated activity.
Such neasures may include, but are not
limted to, onsite mtigation, offsite
mtigation, offsite regional mtigation, and
t he purchase of mtigation credits from
mtigation banks permtted under s. 373.4136.
It shall be the responsibility of the
applicant to choose the formof mtigation.
The mtigation nust offset the adverse

ef fects caused by the regul at ed

activity.

(8 . . . [Tlhe D epartnent, in deciding
whet her to grant or deny a permt for an
activity reqgqul ated under this part shal
consider the cunul ative inpacts upon surface
wat er and wet| ands, as delineated in s.
373.421(1), within the sane drai nage basin as
defined in s. 373.403(9), of:

(a) The activity for which the permt is
sought.

(b) Projects which are existing or
activities regulated under this part which
are under construction or projects for which
permts or determ nations pursuant to

S. 373.421 or s. 403.914 have been sought.

(c) Activities which are under review,
approved, or vested pursuant to s. 380.06, or
other activities regulated under this part
whi ch may reasonably be expected to be
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| ocated within surface waters or wetl ands, as
delineated in s. 373.421(1), in the sane

drai nage basin as defined in s. 373.403(9),
based upon the conprehensive plans, adopted
pursuant to chapter 163, of the |ocal
governnments having jurisdiction over the
activities, or applicable |and use
restrictions and regul ations.

42. "Reasonabl e assurance," as used in Section 373.414,
Florida Statutes, "contenplates . . . a substantial |ikelihood
that the project [for which the environnental resource permt is

sought] will be successfully inplenented.” Metropolitan Dade

County v. Coscan Florida, Inc., 609 So. 2d 644, 648 (Fla. 3d DCA

1992) .

43. Section 373.414, Florida Statutes, "is prohibitory. It
requi res reasonabl e assurance before the project is started that
water quality [and the public interest] will not be violated. It
is not within the [Departnent's] province to allow [an applicant]
to proceed with a project . . . with no idea as to what the
effect on water quality [and the public interest] wll be."

Met ropol i tan Dade County v. Coscan Florida, Inc.,

609 So. 2d 644, 648 (Fla. 3d DCA 1992).

44, In determning the adverse effects of a proposed
project, the Departnent should take into consideration not only
the direct inpacts of the project, but also the "secondary"

i npacts caused or enabled by the project. See Florida Power

Corporation v. Departnment of Environnental Regul ation, 605 So. 2d

149, 152 (Fla. 1st DCA 1992); The Conservancy, Inc. v. A Vernon

Al'len Builder, Inc., 580 So. 2d 772, 779 (Fla. 1st DCA 1991).
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45. An applicant seeking an environnmental resource permt
"need not show any particular need or net public benefit as a
condition of obtaining the permt." |In cases where the proposed
activity "would substantially degrade water quality or materially
harm the natural environnment, [however,] the fact that a
substantial public need or benefit would be net by approving the
project may be taken into consideration in bal ancing adverse
environmental effects. This is the purpose of the public

interest test and the seven statutory criteria.” 1800 Atlantic

Devel opers v. Departnent of Environnental Regul ation, 552 So. 2d

946, 958 (Fla. 1st DCA 1989).

46. Wiere, as in the instant case, the Departnent issues a
consolidated notice of intent to deny the environnental resource
permt and proprietary authorization sought by the applicant, the
applicant bears the ultimte burden (in a Section 120.57(1)
hearing on such prelimnary action) of denonstrating, by a
preponderance of the evidence, entitlenent to the requested

permt and authorization. See Mtropolitan Dade County v. Coscan

Florida, Inc., 609 So. 2d 644, 648 (Fla. 3d DCA 1992); Pershing

| ndustries, Inc., v. Departnent of Banking and Fi nance, 591

So. 2d 991, 994 (Fla. 1st DCA 1991); Cordes v. Departnment of

Envi ronnment al Regul ation, 582 So. 2d 652, 654 (Fla. 1st DCA

1991); Departnent of Transportation v. J.WC., Co., 396 So. 2d

778, 787 (Fla. 1st DCA 1981); Departnent of Health and

Rehabilitative Services v. Career Service Comm ssion, 289 So. 2d

412, 414-15 (Fla. 4th DCA 1974).
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47. \Wien the record evidence in the instant case is
examned in light of the constitutional, statutory, and rule
provi sions cited above governing the issuance of environnental
resource permts and proprietary authorizations it mnmust be

concl uded that Petitioner has failed to nmeet his burden of proof.
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48. He has not provided, through his evidentiary
presentation, reasonable assurances that the Project (which would
be undertaken on state-owned subnerged | ands in an Qutstanding
Florida Water) would not result in violation of state water
quality standards, that the Project would be clearly in the
"public interest,” as that termis used in Section 373. 414,
Florida Statutes (relating to requests for environnental resource
permts), or that the Project would not be contrary to the
"public interest," as defined in Rule 18-21.003(40), Florida
Adm ni strative Code (relating to requests for proprietary
aut hori zations).

49. It does not appear fromthe evidentiary record in this
case that there is a reasonable |ikelihood that the adverse
effects of the Project would be outweighed by the Project's
benefits. Furthernore, Petitioner has not proposed, nor has he
agreed to, any specific mtigative neasure or neasures that would
of fset the adverse effects of the Project to such an extent as to
justify the Departnent's approval of the Project.

50. In view of the foregoing, Petitioner should be granted
nei ther an environnental resource permt for the Project, nor a
| ease to use sovereign subnerged | ands.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of

Law, it is
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RECOMVENDED t hat the Departnent issue a final order denying
Petitioners' application for an environnmental resource permt and
for a | ease to use soverei gn subnerged | ands.

DONE AND ENTERED this 12th day of January, 1999, in

Tal | ahassee, Leon County, Florida.

STUART M LERNER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 12th day of January, 1999.

ENDNOTES
! "Sal twater products," as used in Chapter 370, Florida Statutes,
are "any species of saltwater fish, marine plant, or echinoderm
except shells, and salted, cured, canned, or snoked seafood."

2 Wth respect to Petitioner's collection of "live sand" in
federal waters outside the boundaries of the Florida Keys
Nat i onal Marine Sanctuary, Petitioner received the follow ng
correspondence, dated May 9, 1997, fromthe United States Arny
Cor ps of Engi neers:

Reference is made to your inquiry on 3 My
1997, concerning the collection of sand which
is located in various depths of water beyond
the three mle limt outside the boundaries
of the Florida Keys National Marine
Sanctuary. The sand is collected underwater
by hand and placed in five gallon buckets and
then winced to the surface. The anount
collected is normally four or five buckets
(each bucket wei ghs approxi mately 50 pounds)
three tines a nonth. The sand is collected
fromunvegetated areas, which are al so devoid
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of marine communiti es such as hard or soft
corals, offshore of Monroe County, Florida.

The project as proposed is considered de
mnims activity and is not currently
regul at ed under Section 10 of the Rivers and
Har bors Act of 1899. Furthernore, a permt
wi Il not be required in accordance with
Section 404 of the Cean Water Act as it wll
not involve the discharge of dredged or fil
material into waters of the United States.

This |l etter does not obviate the requirenent
to obtain any other Federal, State, or |ocal
permts which may be necessary for your

proj ect .

Thank you for your cooperation wth our
permt program

® NOAA's regul ations governing the Florida Keys National Marine
Sanctuary are found, anong other places in 15 CFR Part 922,
Section 922.163(a)(3) of which provides, in pertinent part, as
fol | ows:

§ 922.163 Prohibited activities--Sanctuary-
w de.

[T]he follow ng activities are prohibited and
thus are unlawful for any person to conduct
or to cause to be conduct ed:

(3) Alteration of, or construction on, the
seabed. Drilling into, dredging, or

ot herwi se altering the seabed of the
Sanctuary, or engaging in prop-dredging; or
constructing, placing or abandoning any
structure, material, or other matter on the
seabed of the Sanctuary, except as an
incidental result of:

(1i) Traditional fishing activities not
ot herwi se prohibited by this part;

* "Dredging," as used in Part |V (Sections 373.403 through
373.461) of Chapter 373, Florida Statutes, is defined in Section
373.403(13), Florida Statutes, as foll ows:

"Dredgi ng" neans excavation, by any neans, in

surface waters or wetl ands, as delineated in
s. 373.421(1). It also neans the excavati on,
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or creation, of a water body which is, or is
to be, connected to surface waters or
wet | ands, as delineated in s. 373.421(1),
directly or via an excavated water body or
series of water bodies.

"Dredging” in state waters is an activity regul ated by Chapter
373, Part 1V, Florida Statutes, for which an environnent al
resource permt nust be obtained unless the activity is exenpt
fromsuch permtting requirenents pursuant to Section 373. 406,
Florida Statutes, which provides as foll ows:

373.406 Exenptions. -
The foll owm ng exenptions shall apply:

(1) Nothing herein, or in any rule,
regul ation, or order adopted pursuant hereto,
shall be construed to affect the right of any
natural person to capture, discharge, and use
wat er for purposes permtted by | aw

(2) Nothing herein, or in any rule,

regul ation, or order adopted pursuant hereto,
shall be construed to affect the right of any
person engaged in the occupation of
agriculture, silviculture, floriculture, or
horticulture to alter the topography of any
tract of land for purposes consistent with
the practice of such occupation. However,
such alteration nmay not be for the sole or
predom nant purpose of i npoundi ng or
obstructing surface waters.

(3) Nothing herein, or in any rule,

regul ation, or order adopted pursuant hereto,
shal | be construed to be applicable to
construction, operation, or maintenance of
any agricultural closed system However,

part Il of this chapter shall be applicable
as to the taking and di scharging of water for
filling, replenishing, and nmai ntaining the

water |evel in any such agricultural closed
system This subsection shall not be
construed to elimnate the necessity to neet
general |y accepted engi neering practices for
construction, operation, and mai ntenance of
dans, dikes, or |evees.

(4) Al rights and restrictions set forth in
this section shall be enforced by the
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governi ng board or the Departnment of

Envi ronmental Protection or its successor
agency, and not hing contai ned herein shall be
construed to establish a basis for a cause of
action for private litigants.

(5) The departnent or the governing board
may by rule establish general permts for

st or mnat er managenent systens whi ch have,
either singularly or cunulatively, mnim
envi ronnmental inpact. The departnment or the
governi ng board al so may establish by rule
exenptions or general permts that inplenent
i nt eragency agreenents entered into pursuant
to s. 373.046, s. 378.202, s. 378.205, or s.
378. 402.

(6) Any district or the departnent may
exenpt fromregul ation under this part those
activities that the district or departnent
determnes wll have only m nimal or
insignificant individual or cunulative
adverse inpacts on the water resources of the
district. The district and the departnent
are authorized to determ ne, on a case-by-
case basis, whether a specific activity cones
within this exenption. Requests to qualify
for this exenption shall be submtted in
witing to the district or departnent, and
such activities shall not be commenced
without a witten determ nation fromthe
district or departnment confirmng that the
activity qualifies for the exenption.

(7) Nothing in this part, or in any rule or
order adopted under this part, nay be
construed to require a permt for mning
activities for which an operator receives a
life-of-the-mne permt under s. 378.901.

Petitioner maintains that he is not required to obtain an
environmental resource permt fromthe Departnent to coll ect
"l'tve sand" fromstate waters in the Florida Keys National Mrine
Sanctuary because he has al ready been issued a saltwater products
license that authorizes himto collect Halineda. The argunent is
without nmerit. Halinmeda is a restricted "tropical ornanental
marine plant" that Petitioner, by virtue of having obtained his
sal twater products license, is permtted to harvest alive. See
Rul es 46-42.001(4)(b), 46-42.002(14), and 46-42.0035, Florida
Adm nistrative Code. His saltwater products |license, however,
does not authorize himto engage in the dredging activity
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involved in the collection of "live sand" (which contains the
remai ns of dead Halineda plants) fromstate waters. Such
dredging activity is subject to the permtting requirenents of
Chapter 373, Part IV, Florida Statutes. Had the Legislature
desired to exenpt the excavation of bottommaterial by those
possessing a saltwater products license fromthese requirenents
it could have provided for such an exenption in Section 373. 406,
Florida Statutes. |Its failure to have done so is conpelling

evi dence that no such exenption was intended. See Departnent of
Heal th and Rehabilitative Services v. Hartsfield, 443 So. 2d 322,
324-25 (Fla. 1st DCA 1983); Florida Legal Services v. Departnent
of Labor and Enpl oynent Security, 381 So. 2d 1120, 1122 (Fla. 1st
DCA 1979) ("Therefore the rule 'expressio unius est exclusio
alterius," seens to apply. Were the legislature creates
specific exceptions to the |anguage in a statute, we may apply
the rule to infer that 'had the legislature intended to establish
ot her exceptions it woul d have done so clearly and

unequi vocal ly.""). Petitioner also argues, in the alternative,
that he should be issued "a letter of de mnims" pursuant to
subsection (6) of Section 373.406, Florida Statutes. Petitioner
had the burden of proving his entitlement to this exenption by

showi ng that his "activities . . . will have m ninmal or
insignificant individual or cunulative adverse inpacts on . .
wat er resources." Cf. Geen v. Pederson, 99 So. 2d 292, 296

(Fla. 1957)("It is well settled that he who woul d shelter hinself
under an exenption clause in a tax statute nust show clearly he
is entitled under the lawto [the] exenption."). A review of the
evidentiary record in the instant case reveals that Petitioner
failed to make such a show ng.

> Section 373.4275, Florida Statutes, provides, in pertinent
part, as foll ows:

(a) The final order issued under this
section shall contain separate findings of
fact and conclusions of law, and a ruling
that individually addresses each

aut horization, permt, . . and approval that
was the subject of the review

(b) If a consolidated order includes
proprietary authorization under chapter 253 .

to use subnerged | ands owned by the
Board of Trustees of the Internal |nprovenent
Trust Fund for an activity for which the
authority has been del egated to take final
agency action without action of the [B]oard.
. . ., the follow ng additional provisions
and exceptions to s. 373.114(1) apply:
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1. The Governor and Cabi net shall sit
concurrently as the Land and Water

Adj udi cat ory Conm ssion and the Board of
Trustees of the Internal |nprovenent Trust
Fund in exercising the exclusive authority to
revi ew t he order

2. The review may also be initiated by the
Governor or any nenber of the Cabinet within
20 days after the rendering of the order in
whi ch case the other provisions of s.
373.114(1) (a) regardi ng acceptance of a
request for review do not apply; and

3. If the Governor and Cabinet find that an
aut hori zation to use subnerged | ands is not
consistent wth chapter 253 . . ., any

aut hori zation, permt, . . . or approval

aut hori zed or granted by the consolidated
order nust be rescinded or nodified or the
proceedi ng nust be remanded for further
action consistent with the order issued under
this section.

® Rule 62-4.242(2), Florida Administrative Code, prescribes
"state water quality standards” applicable to Qutstanding Florida
Waters. It provides, in pertinent part, as follows:

(2) Standards Applying to Qutstanding
Fl orida Waters

(a) No Departnment permt or water quality
certification shall be issued for any
proposed activity or discharge within an
Qutstanding Florida Waters, or which
significantly degrades, either alone or in
conbi nation with other stationary
installations, any Qutstanding Florida
Waters, unless the applicant affirmatively
denonstrates that:

2. The proposed activity of discharge is
clearly in the public interest,
and . :

b. The existing anbient water quality wthin
Qutstanding Florida Waters will not be

| owered as a result of the proposed activity
or discharge, except on a tenporary basis
during construction for a period not to
exceed thirty days .
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" "1f the proposed project will have an adverse effect on the

endangered species or its habitat, then the standard [descri bed
in subsection (1)(a)2 of Section 373.414, Florida Statutes] is
violated. This is so even if the adverse effect is not so great
as to jeopardi ze the continued existence of the species.”

Met ropol i tan Dade County v. Coscan Florida, Inc., 609 So. 2d 644,
650 (Fla. 3d DCA 1992).

COPI ES FURNI SHED:
Jeffrey Jay Frankel, pro se

963 Hawksbill Lane o
Sugar | oaf Key, Florida 33042
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Francine M Ffol kes, Esquire
Departnent of Environnental Protection
3900 Commonweal t h Boul evard

Mai | Station 35

Tal | ahassee, Florida 32399-3000

Virginia B. Wetherell, Secretary
Departnent of Environnental Protection
Dougl as Bui | di ng

3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

F. Perry Odom General Counse
Departnent of Environnental Protection
3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

Kat hy Carter, Agency Cerk

O fice of the General Counse
Departnent of Environnental Protection
Mail Station 35

3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this recommended order. Any exceptions to
this recormended order should be filed with the agency that w |
issue the final order in this case.

! "Saltwater products," as used in Chapter 370, Florida
Statutes, are "any species of saltwater fish, marine plant, or
echi noderm except shells, and salted, cured, canned, or snoked
seaf ood. "

2 Wth respect to Petitioner's collection of "live sand” in
federal waters outside the boundaries of the Florida Keys
Nat i onal Marine Sanctuary, Petitioner received the follow ng
correspondence, dated May 9, 1997, fromthe United States Arny
Cor ps of Engi neers:

Reference is made to your inquiry on 3 My
1997, concerning the collection of sand which
is located in various depths of water beyond
the three mle limt outside the boundaries
of the Florida Keys National Marine
Sanctuary. The sand is collected underwater
by hand and placed in five gallon buckets and
then winced to the surface. The anount
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® NOAA' s regul ations governing the Florida Keys National
Sanctuary are found, anpng ot her
Section 922.163(a)(3) of which provides,

foll ows:

collected is normally four or five buckets
(each bucket wei ghs approxi mately 50 pounds)
three tines a nonth. The sand is collected
fromunvegetated areas, which are al so devoid
of marine comunities such as hard or soft
corals, offshore of Monroe County, Florida.

The project as proposed is considered de
mnims activity and is not currently
regul at ed under Section 10 of the Rivers and
Har bors Act of 1899. Furthernore, a permt
wi Il not be required in accordance with
Section 404 of the Cean Water Act as it wll
not involve the discharge of dredged or fil
material into waters of the United States.

This | etter does not obviate the requirenent
to obtain any other Federal, State, or |ocal
permts which may be necessary for your

proj ect .

Thank you for your cooperation wth our
permt program

§ 922.163 Prohibited activities--Sanctuary-
w de.

[T]he follow ng activities are prohibited and
thus are unlawful for any person to conduct
or to cause to be conducted:

(3) Alteration of, or construction on, the
seabed. Drilling into, dredging, or

ot herwi se altering the seabed of the
Sanctuary, or engaging in prop-dredging; or
constructing, placing or abandoning any
structure, material, or other matter on the
seabed of the Sanctuary, except as an
incidental result of:

(1i) Traditional fishing activities not
ot herwi se prohibited by this part;
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* "Dredging," as used in Part |V (Sections 373.403 through
373.461) of Chapter 373, Florida Statutes, is defined in Section
373.403(13), Florida Statutes, as foll ows:

"Dredgi ng" nmeans excavation, by any neans, in
surface waters or wetl|lands, as delineated in
s. 373.421(1). It also neans the excavati on,
or creation, of a water body which is, or is
to be, connected to surface waters or
wet | ands, as delineated in s. 373.421(1),
directly or via an excavated water body or
series of water bodies.

"Dredging” in state waters is an activity regul ated by Chapter
373, Part 1V, Florida Statutes, for which an environnent al
resource permt nust be obtained unless the activity is exenpt
fromsuch permtting requirenents pursuant to Section 373. 406,
Florida Statutes, which provides as foll ows:

373.406 Exenptions. -
The foll owm ng exenptions shall apply:

(1) Nothing herein, or in any rule,
regul ation, or order adopted pursuant hereto,
shall be construed to affect the right of any
natural person to capture, discharge, and use
wat er for purposes permtted by | aw

(2) Nothing herein, or in any rule,

regul ation, or order adopted pursuant hereto,
shall be construed to affect the right of any
person engaged in the occupation of
agriculture, silviculture, floriculture, or
horticulture to alter the topography of any
tract of land for purposes consistent with
the practice of such occupation. However,
such alteration nmay not be for the sole or
predom nant purpose of i npoundi ng or
obstructing surface waters.

(3) Nothing herein, or in any rule,

regul ation, or order adopted pursuant hereto,
shal | be construed to be applicable to
construction, operation, or maintenance of
any agricultural closed system However,

part Il of this chapter shall be applicable
as to the taking and di scharging of water for
filling, replenishing, and nmai ntaining the

water |evel in any such agricultural closed
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system This subsection shall not be
construed to elimnate the necessity to neet
general |y accepted engi neering practices for
construction, operation, and mai ntenance of
dans, dikes, or |evees.

(4)

Al rights and restrictions set forth in

this section shall be enforced by the
governi ng board or the Departnment of

Envi ronmental Protection or its successor
agency, and not hing contai ned herein shall be
construed to establish a basis for a cause of
action for private litigants.

(5)

The departnent or the governing board

may by rule establish general permts for

st or mvat er managenent systens whi ch have,
either singularly or cunulatively, mnim
envi ronnmental inpact. The departnment or the
governi ng board al so may establish by rule
exenptions or general permts that inplenent
i nt eragency agreenents entered into pursuant
tos. 373.046, s. 378.202, s. 378.205, or s.
378. 402.

(6)

Any district or the departnent my

exenpt fromregul ation under this part those
activities that the district or departnent
determnes wll have only m nimal or

i nsignificant individual or cunulative
adverse inpacts on the water resources of the
district. The district and the departnent
are authorized to determ ne, on a case-by-
case basis, whether a specific activity cones
within this exenption. Requests to qualify
for this exenption shall be submtted in
witing to the district or departnent, and
such activities shall not be commenced
without a witten determ nation fromthe
district or departnment confirmng that the
activity qualifies for the exenption.

(7)

Nothing in this part, or in any rule or

order adopted under this part, nay be
construed to require a permt for mning
activities for which an operator receives a
life-of-the-mne permt under s. 378.901.

Petitioner maintains that he is not required to obtain an

envi ronnent al

resource permt fromthe Departnent to coll ect
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"l'tve sand" fromstate waters in the Florida Keys National Mrine
Sanctuary because he has already been issued a saltwater products
license that authorizes himto collect Halineda. The argunent is
without nmerit. Halinmeda is a restricted "tropical ornanental
marine plant" that Petitioner, by virtue of having obtained his
sal twater products license, is permtted to harvest alive. See
Rul es 46-42.001(4)(b), 46-42.002(14), and 46-42.0035, Florida
Adm ni strative Code. His saltwater products |license, however,
does not authorize himto engage in the dredging activity
involved in the collection of "live sand" (which contains the
remai ns of dead Halineda plants) fromstate waters. Such
dredging activity is subject to the permtting requirenents of
Chapter 373, Part IV, Florida Statutes. Had the Legislature

i ntended to exenpt the excavation of bottom material by those
possessing a saltwater products license fromthese requirenents
it would provided for such an exenption in Section 373. 406,
Florida Statutes. |Its failure to have done so is conpelling

evi dence that no such exenption was intended. See Departnent of
Heal th and Rehabilitative Services v. Hartsfield, 443 So. 2d 322,
324-25 (Fla. 1st DCA 1983); Florida Legal Services v. Departnent
of Labor and Enpl oynent Security, 381 So. 2d 1120, 1122 (Fla. 1st
DCA 1979) ("Therefore the rule 'expressio unius est exclusio
alterius,” seens to apply. Were the legislature creates
specific exceptions to the language in a statute, we may apply
the rule to infer that 'had the legislature intended to establish
ot her exceptions it would have done so clearly and

unequi vocal ly.""). Petitioner also argues, in the alternative,
that he should be issued "a letter of de mnims" pursuant to
subsection (6) of Section 373.406, Florida Statutes. Petitioner
had the burden of proving his entitlement to this exenption by

showi ng that his "activities . . . will have m ninmal or
insignificant individual or cunulative adverse inpacts on
wat er resources." Cf. Green v. Pederson, 99 So. 2d 292, 296

(Fla. 1957)("It is well settled that he who woul d shelter hinself
under an exenption clause in a tax statute nust show clearly he
is entitled under the lawto [the] exenption."). A review of the
evidentiary record in the instant case reveals that Petitioner
failed to make such a show ng.

> Section 373.4275, Florida Statutes, provides, in pertinent
part, as foll ows:

(a) The final order issued under this
section shall contain separate findings of
fact and conclusions of law, and a ruling
that individually addresses each

aut horization, permt, . . and approval that
was the subject of the review
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(b) If a consolidated order includes
proprietary authorization under chapter 253 .
: to use subnerged | ands owned by the
Board of Trustees of the Internal |nprovenent

Trust Fund for an activity for which the
authority has been del egated to take final
agency action without action of the [B]oard.
. . ., the follow ng additional provisions
and exceptions to s. 373.114(1) apply:

1. The CGovernor and Cabi net shall sit
concurrently as the Land and Water

Adj udi cat ory Conm ssion and the Board of
Trustees of the Internal |nprovenent Trust
Fund in exercising the exclusive authority to
revi ew the order

2. The review may also be initiated by the
Governor or any nenber of the Cabinet within
20 days after the rendering of the order in
whi ch case the other provisions of s.
373.114(1) (a) regardi ng acceptance of a
request for review do not apply; and

3. If the Governor and Cabinet find that an
aut hori zation to use subnerged | ands is not
consistent wth chapter 253 . . ., any

aut hori zation, permt, . . . or approval

aut hori zed or granted by the consolidated
order nust be rescinded or nodified or the
proceedi ng nust be remanded for further
action consistent with the order issued under
this section.

® Rule 62-4.242(2), Florida Adm nistrative Code, prescribes
"state water quality standards” applicable to Qutstanding Florida
Waters. It provides, in pertinent part, as follows:

(2) Standards Applying to Qutstanding
Florida Waters

(a) No Departnment permt or water quality
certification shall be issued for any
proposed activity or discharge within an
Qutstanding Florida Waters, or which
significantly degrades, either alone or in
conbi nation with other stationary
installations, any Qutstanding Florida
Waters, unless the applicant affirmatively
denonstrates that:
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2. The proposed activity of discharge is
clearly in the public interest,
and . :

b. The existing anbient water quality wthin
Qutstanding Florida Waters will not be

| onered as a result of the proposed activity
or discharge, except on a tenporary basis
during construction for a period not to
exceed thirty days .

""1f the proposed project will have an adverse effect on the
endangered species or its habitat, then the standard [descri bed
in subsection (1)(a)2 of Section 373.414, Florida Statutes] is
violated. This is so even if the adverse effect is not so great
as to jeopardi ze the continued existence of the species.”

Met ropol i tan Dade County v. Coscan Florida, Inc., 609 So. 2d 644,
650 (Fla. 3d DCA 1992).
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